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Vv. 


Joun A. JoNEs, 


Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


This Court has jurisdiction of this appeal by virtue 
of the provisions of Section 1291, Title 28, United States 
Code. 


STATEMENT OF THE CASE 


Mary Hill Valone, plaintiff below, wife of Don Valone, 
on September 11, 1954, while descending the front steps 
used as a common passageway to and from premises 
numbered 1502 Ogden Street, Northwest, Washington, 
District of Columbia, owned by defendant below, John A. 
Jones, caught the toe of her closed toe shoe in a crack 
in the lowest step, fell, and sustained a broken right 
ankle resulting in a permanent deformity which incapaci- 
tates her for the performance of her previous occupation 
(BR. 9-11; App. 6A-9A) 
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Four days prior to her injury, plaintiff became a tenant 
of the defendant in said property, a two apartment 
structure. (R. 4; App. 54) Her husband had moved in- 
to the apartment on the second floor while she was away 
on vacation. She had been up the front steps on only 
two occasions and down them only once prior to her in- 
jury, and did not know of the existence of the crack in the 
step nearest the street (R. 46, 47; App. 12A, 13A) 


There was nothing wrong with her ankle prior to her 
injury (R. 13; App. 9A4-10A) 


The lowest step on which plaintiff fell is 18 inches wide 
at one end and tapers off to almost nothing on the other 
end. The small end of the step is broken from the other 
portion, is loose, and is about 3/16 of an inch higher 
than the surface of the remainder of the step. The crack 
between the two portions is about 1/4 of an inch in 
width, 7 inches in length, and extends entirely across the 
surface of the step at an angle. The triangular portion 
is detached from the other part of the step (R. 74, 75, 
77, 78, 100; App. 164-20A) This defect caused plaintiff’s 
fall. 


Plaintiff was hospitalized from September 11, 1954, to 
and including October 21, 1954. She was under the care 
of her doctor from the date of injury until December 2, 
1957. (R. 108; App. 234) There is a visible deformity 
at the fracture site of plaintiff’s right leg, which is bowed. 
The deformity is permanent. (R. 109. 144; App. 24A-25A, 
33A) 


The defendant has owned the premises involved for 
about 25 years, and either he or his daughter, who handles 
his affairs, has visited the property on an average of 
once a week. The cracks in the step have been there four 
or five years (R. 175, 176; App. 34A) 


At the conclusion of plaintiff’s case, the Court granted 
defendant’s motion for a directed verdict in his favor. 
(B. 208-210: App. 344-354) 
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LANDLORD’S DUTY 


A landlord is required to use reasonable care and dili- 
gence to keep stairs and other parts of his property over 
which he retains control in a reasonably safe condition 
for the use of tenants, and is liable for injuries resulting 
from defects therein. 


Harrison v. Mortgage Inv. Co., 61 App. D. C. 155, 
58 F. 2d 881 (1932) 

Gladden, et al. v. Walker & Dunlop, Inc., 83 U. S. 
App. D. C. 224, 225, 168 F. 2d 321 (1948) 

Kay, et al. v. Cain 81 U. S. App. D. C. 24, 154 
F. 2d 305 (1946) 

Paratino v. Gildenhorn, 55 App. D. C. 271-3, 4 
F. 2d 938 (1925) 

Shoninger Co. v. Mann, 219 JI]. 242, 76 N. E. 354 
(1909) 


CONDITION OF STEP DANGEROUS 


The evidence in this case is undisputed that the lowest 
step leading from the two apartment property of the de- 
fendant to the street had a crack 1/4 inch in width 
running diagonally across the tread, and that a portion 
of the step was broken and raised 3/16 of an inch above 
the surface of the remaining portion. Obviously such a 
condition is dangerous and likely to cause injury, be- 
cause of the tendency to catch the toe or heel of a person’s 
shoe, resulting in a fall, such as that sustained by plain- 
tiff. The condition of the step was known to defendant, 
had existed for some time, and was unknown to plain- 
tiff. Defendant’s daughter testified that she handled her 
father’s affairs, as his representative she had visited the 
property frequently, and that she had noticed what she 
described as a “hairline” crack in the step, which had 
been there four or five years (R. 176; App. 344) That 
the break in the step was not a hairline crack is clearly 
demonstrated by the photographs admitted in evidence 
as Plaintiff’s exhibits 1 to 5, inclusive, and the testimony 
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of Mr. Valone, who measured the width and length of the 
crack and the height of the raised portion of the step 
above the surface of the remainder. (R. 74, 77, 78; App. 
16A-21A). The evidence clearly shows that the condition 
of the tread of the lowest step was such that a reason- 
able mind might and likely would conclude that it was 
dangerous. 
QUESTION FOR JURY 


A long-standing rule in this jurisdiction is that where 
different inferences may be drawn from undisputed facts, 
as in this case, the question of whether the condition was 
dangerous must be submitted to the jury. 


Baltimore & Potomac Railroad Co. v. Carrington, 
3 App. D. C. 101, 108 (1894) 
Baltimore & Potomac Railroad Co. v. Golway, 6 
App. D. C. 143, 165 (1895) 
In the Carrington case, the Court said: 


“The right to have the facts determined by the jury 


ceases only when but one reasonable view can be 
taken of the evidence and of its every intendment, 
and that view is utterly opposed to the plaintiff’s 
right to recover.” 


This Court followed the same ruling in 


Glaria v. Washington Southern Ry. Co., 30 App. 
D. C. 559 (1908) 


and in the Golway case the Court remarked: 


“Wherever there is any uncertainty as to the ex- 
istence of either negligence or contributory negli- 
gence the question must be left to the jury.” 

Washington Railway & Electric Co. v. Buscher, 54 

App. D. C. 353, 355, 356, 298 F. 675 (1924) 

Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 

74 L. Ed. 720 (1930) affirming 58 App. D. C. 304, 
30 F. 2d 467. 


When applied to landlord and tenant relationships the 
rule is that where the proximate cause of an injury de- 
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pends upon a state of facts from which different minds 
might reasonably draw different inferences, the question 
is one for the jury and not the court. 


“The question of negligence must be submitted to 
the jury as one of fact, not only where there is room 
for difference of opinion between reasonable men as 
to the existence of the facts from which it is proposed 
to infer negligence, but also where there is room 
for such a difference as to the inference which might 
fairly be drawn from conceded facts. Where this is 
the case, the issue must go to the jury, no matter 
what may be the opinion of the court as to the value 
of the evidence or the credibility of the witnesses. 
So, if the issue narrows itself to a distinction be- 
tween what is reasonably safe and what is not so, 
the question is emphatically one for the jury. * * *” 
(Emphasis added) 


1 Shearman and Redfield on Negligence, Par. 54. 


See also Harper and James, The Law of Torts, 
Vol. 2, pp. 1493, 1516-1518. 


In Shoninger Co. v. Mann, cited above, the court said: 


“Contributory negligence is usually a question of 
fact for the jury, and the court can only say, as a 
matter of law, a plaintiff has been guilty of such con- 
tributory negligence as should defeat a recovery when 
the facts are not in dispute and the legal conclusions 
to be drawn from the admitted facts are so clear 
that all reasonable men, from a consideration there- 
of, must reach the conclusion that the plaintiff was 
guilty of negligence.” 

The Court below did not indicate that he rested his 
action in directing a verdict on the view that the plain- 
tiff was guilty of contributory negligence, nor did he say 
that no other conclusion could be drawn from the evi- 
dence. We are left in the dark on this question, yet that 
is the only condition that could have prevented plain- 
tiff’s recovery. 


The rule that the jury must decide the proximate cause 
of the injury where reasonable minds might reach differ- 
ent conclusions is sustained also by the following cases: 
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LeFoe v. Corby Co., 38 App. D. C. 54 (1912) 

Munsey v. Webb, 37 App. D. C. 185 (1911) (Aff. 
231 U. S. 150, 34 S. Ct. 44, 58 L. Ed. 162 (1913)) 

Washington, etc., Ry. Co. v. Lukens, 32 App. D. C. 
442 (1909) 

Oliver v. Stoltenberg, 24 Cal. App. 637 (1914) 

Esserman v. Madden, 123 Conn. 386, 195 A. 739 
(1937) 

Home Realty Co. v. Carius, 189 Ky. 228, 224 S. W. 
751 (1920) 

Brewer v. Silverstein (Mo.), 64 S. W. 2d 289 (1933) 

Friedlander v. David Kahn Realty Co., 269 App. 
Div. 992, 58 N. Y. S. 2d 389 (1945) 


The fact that reasonable minds might and properly 
could conclude that the step on which plaintiff fell was 
dangerous is self-evident from the oral testimony and the 
photographic exhibits in this case, as is also the fact 
that the dangerous condition of the step was the proxi- 
mate cause of plaintiff’s injury. 


NOTICE TO LANDLORD 


Where the defect, as in this case, was obvious and had 
existed for a considerable length of time, in the absence 
of testimony that the landlord knew of such defect, is 
sufficient notice to charge him with responsibility for in- 
jury to a tenant, and proof of actual notice is not neces- 
sary. 


Kroeker v. Stecken (Mo. App.), 31 S. W. 2d 229 
(1930) 

Bleisch v. Helfrich (Mo. App.), 6 S. W. 2d 978 
(1928) 


In this case, however, defendant’s agent had actual 
knowledge of the defect in the steps, which is sufficient no- 
tice to the owner. 


If, however, there is doubt as to the nature of the de- 
fect, defendant’s notice thereof, or the effect of the de- 
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fective condition as the cause of plaintiff’s injury, the 
question of liability is one for the jury and not the court. 


Home Realty Co. v. Carius, 189 Ky. 228, 224 S. W. 
751 (1920) 


THE COURT’S ERROR 


The trial court stated, as his reason for directing a ver- 
dict for the defendant, that: 


“In order to hold, therefore, a landlord liable, it 
must appear that the defect was of such a character 
as to render the stairs not reasonably fit for the 
purpose of passage.” (R. 209; App. 35A) 

In no case that has come to the attention of counsel 
for plaintiff has the court gone to the lengths indicated 
by the above quotation. 


In Harrison v. Mortgage Inv. Co. 61 App. D. C. 155, 
58 F. 2d 881 (1932) this Court laid down the rule that: 


“Undoubtedly, as we have said, the landlord as- 
sumed the duty of keeping the stairs in safe con- 
dition. This grows out of the fact that the stairs 
were under his control for the use of all his tenants. 
Hence, notwithstanding they are safe when the ten- 
ant goes into possession, it is the duty of the owner 
to use ordinary care to keep them safe.* * °” 


In Gladden, et al. v. Walker & Dunlop, Inc., 83 U. S. 
App. D. C. 224, 225, 168 F. 2d 321 (1948), this Court 
stated: 

“It is familiar law that a landlord who keeps con- 
trol over parts of an apartment house must use rea- 
sonable care for their safety. ° * °” 


To the same effect on this point are the following: 


Kay, et al. v. Cain, 81 U. S. App. D. C. 24, 154 
F. 2d 305 (1946) 

Whitcomb v. Mason, 102 Md. 275, 282, 62 A. 749, 
751, 
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Pessagno v. Euclid Investment Co., 72 App. D. C. 
141, 112 F. 2d 577 (1940) 
Paratino v. Gildenhorn, 55 App. D. C. 271-3, 4 
F. 2d 938 (1925) 
In the Paratino case, the court said that “Dealing with 
the facts as thus far disclosed, the question of the land- 
lord’s liability was one for the jury.” 


The foregoing decisions clearly demonstrate that the 
trial court was in error in resting the directed verdict 
on the proposition that the defect must be such as to 
render the stairs “not reasonably fit for the purpose of 
passage,” but even if that were the rule, still the jury 
would have to determine whether the steps were “not 
reasonably fit for the purpose of passage.” That is an 
issue for the jury and not the court. 


The test is not whether the steps were reasonably fit 
for passage, but were they in a reasonably safe condition. 
Whether they were or were not in such condition is @ 
question of fact for decision by the jury from the evi- 
dence, as it cannot be said that but one inference or 
conclusion can be drawn from the facts in this case. In 
any view, the court was wrong. 


CONCLUSION 


The conclusion that the trial judge invaded the province 
of the jury in this case seems inescapable. No one prop- 
erly may say that reasonable men could reach only the 
conclusion that the condition of the property of the de- 
fendant was not such as to cause injury. On the con- 
trary, the fact of plaintiff’s fall, due to catching her toe 
in the crack in the tread of the step, the existence of 
@ crack 1/4 inch in width, and one part of the step be- 
ing higher than the remainder, all tend to establish (if 
they do not in fact conclusively demonstrate) active negli- 
gence on the part of defendant resulting in injury to 
plaintiff. 
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Appellant respectfully contends that she is entitled to 
have the issues involved in this case submitted to a jury, 
and that the court invaded the function of the jury in 
granting defendant’s motion for a directed verdict. 


Respectfully submitted, 


Ricnagp L. Mengicx, 
1624 Eye St, N. W. 
Washington 6, D. C. 
Attorney for Appellant. 
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JOINT APPENDIX 
211 Filed Jan. 12, 1956 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
Mary Hi Vavonez, 


1405 Monroe St., N. W., 
Washington, D. C., Plaintiff, 


Vv. 


Joun A. JONES, 
1519 Monroe St., N. W., 
Washington, D. C., Defendant. 


Civil Action No. 129-56 


COMPLAINT — DAMAGES FOR PERSONAL 
INJURIES. 


1. Jurisdiction is founded on the amount in controversy, 
which exceeds the sum of $3,000.00, exclusive of interest 
and costs. 


2. On, to-wit, September 11, 1954, plaintiff was and 
for a short time prior thereto had been an occupant of 
the second floor apartment of premises numbered 1502 
Ogden Street, Northwest, Washington, District of Colum- 
bia, and was a tenant of the defendant, John A. Jones, 
the owner of said premises, and who retained and had 
control of the flights of steps leading from said prem- 
ises to the street. 


3. On, to-wit, September 11, 1954, while descending 
said steps in a careful and prudent manner, plaintiff was 
caused to and did fall violently to the sidewalk because 
of the defective and unlawful condition of said steps, as 
hereinafter more fully shown, as a result of which she 
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sustained a comminuted fracture of the right tibia and 
fibula. 


4. At the time and place aforesaid the said steps 
where plaintiff fell were under the exclusive custody and 
control of the defendant, and it was the duty of defend- 
ant to keep and maintain said steps in a safe condition 
for the use of tenants and occupants of said premises, 
yet the said deefndant, negligently and willfully failed 
and neglected to keep and maintain said steps in a safe 
condition, but permitted a large crack or break to exist 

therein, by reason and because whereof plaintiff was 
212. ~+caused to fall, as aforesaid, or she was caused to 

fall because of the unlawful and defective construc- 
tion of said steps, as hereinafter more fully shown. 


5. At the time and place aforesaid, it was the duty 
of said defendant to provide safe steps for the use of 
tenants and occupants of said premises built and con- 
structed in accordance with the requirements of the 
Building Code for the District of Columbia, yet the said 
defendant, contrary to and in violation of his duty, as 
aforesaid, kept and maintained said steps in an unlawful 
and improper condition, in that the step nearest the side- 
walk or street was not of the same width as the remain- 
der of the steps in said flight but tapered off from a 
width of about three feet on the left hand side when 
descending to a width of about five inches on the right 
hand side, contrary to the provisions and requirements of 
Article 602-05(5) of the Building Code of the District of 
Columbia, then and there in full force and effect, which 
defective and unlawful condition of said steps, as afore- 
said, caused plaintiff’s injury. 


6. By reason and because of said fall, as aforesaid, 
plaintiff sustained permanent injuries, suffered severe 
shock, pain and mental anguish, was confined in the hos- 
pital for a period of twenty-one days, and incurred medi- 
cal, X-ray, hospital, and other expenses, aggregating, to- 
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wit, $1,500.00, and ever since has been, now is, and in 
the future will continue to be unable to perform and 
carry on her usual occupation, and is permanently and 
ineurably injured. 

WHEREFORE, plaintiff demands judgment against the 
defendant for $50,000.00 for personal injuries, and $1,- 
500.00 for expenses, or a total of $51,500.00, besides costs. 


/s/ Richard L. Merrick, 
Ricuarp L. Menrgicx, 
1624 Eye St. N. W., 
Washington 6, D. C., 
ATTORNEY for Plaintiff. 


Plaintiff demands a jury trial of this action. 


/s/ Richard L. Merrick, 
Ricwagp L, Merricr, 
Attorney for Plaintiff. 


Filed Feb. 1, 1956 
ANSWER TO COMPLAINT 


Now comes the defendant, John A. Jones, by his at- 
torneys, and for answer to the complaint states: 


FIRST DEFENSE: 


Plaintiffs complaint does not state a cause of action 
upon which relief can be granted. 


SECOND DEFENSE: 


Defendant denies each and every allegation of negli- 
gence set forth in Paragraphs Three (3), Four (4), Five 
(5) and Six (6). 


4A 
THIRD DEFENSE: 


Defendant says that plaintiff’s fall and such damage 
and injury as resulted therefrom was entirely the fault 
of her own negligence or contributory negligence. 


WELCH, DAILY & WELCH 
BY: H. M. Wetcn 

Attorneys for defendant 

1511 K St. N. W. 


Copy of the foregoing answer mailed this 30th day of 
January, 1956 to Richard L. Merrick, Esq., attorney for 
plaintiff, 1624 Eye St., N. W., Washington 6, D. C. 


WELCH, DAILY & WELCH 
BY: H. M. Weica 
Attorneys for defendant 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 129-56 
Mary Hm VALone, PLAINTIFF 
v 
Joun A. JONES, DEFENDANT 


Washington, D. C. 
Friday, January 3, 1958 


The trial was resumed at 10 am. today, before Judge 
EDWARD M. CURRAN and the jury. 


Appearances: For plaintiff: Mr. RICHARD L. MER- 
RICK. For defendants: Mr. H. MASON WELCH. 


3 Thereupon MARY HILL VALONE, the plaintiff, 
being first duly sworn, was examined and testified 
as follows: 


5A 
Direct Examination 


BY MR. MERRICK: 


Q Mrs. Valone, please talk loud enough so that the 
jurors can hear you, and His Honor. Please state your 
name. A Mary Hill Valone. 

*. * * * 
4 Q Inviting your attention to the date of Sep- 
tember 11th, 1954, where were you living at that 
time? A _ I was living on Ogden Street. 

Q What was the number? A 1500, as well as I can 
remember, because I wasn’t there but just a little while. 
Q Was it 1502? Is that right? A 1502, yes, sir. 

Q How long had you lived at 1502 Ogden Street prior 
to September 11th, 1954? A You mean when did I move 
into there? 

Q Yes. A Well, I was taking my vacation—— 

MR. WELCH. I object to that, if Your Honor please. 

THE COURT. I will sustain the objection. 


BY MR. MERRICK: 


Q Just answer the question. A I came there the 
7th. 
Q The 7th of September? A The 7th day of 
September. 
THE COURT. What year? 
THE WITNESS. 1954. 
THE COURT. That is the date you moved into the 
premises? 
THE WITNESS. That is the date I came there. 
THE COURT. To the Ogden Street premises? 
THE WITNESS. Yes, sir. 
BY MR. MERRICK: 
Q Had you seen the apartment before you moved in? 
A Yes; I had been there one time. 
Q And when was that? A That was when my hus- 
band rented it. 
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Q Was that in the latter part of August, would you 
say? A Yes, sir; it was in the latter part of August, 
before we moved. 

Q Now on what floor was your apartment? A The 
second floor. 

Q How big a house is that? Do you know? A Well, 
I had four rooms and a bath. 

Q How many apartments or flats are in the place? 
A There is just one more, downstairs. 

Q And you occupied the entire second floor? 
6 Is that correct? A Yes, sir. 

Q Now did you have an accident on the 11th 
of September, 19547 <A Yes, sir, I did. 

Q Please state where the accident happened. A Well, 
the accident happened at 1502 Ogden Street, on the front 
steps outside. 

Q Where do those steps lead to, or from? A They 
lead from the porch down to the sidewalk. 


Q Tell the jury just what happened, Mrs. Valone. 
A Well, it was late, a little bit late in the afternoon, 
and we had been working most of the day trying to get 
the apartment fixed up. 

THE COURT. Who is “we”? 

THE WITNESS. Mrs. Jordan and my husband. 


s s ° ° 
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7 Q Just tell the jury what happened to you on 

that date, Mrs. Valone. A Well, I went down the 
stair steps, which one of the banisters on the steps, just 
one, was a little loose, and I held onto that, because it 
looked a little bit shaky. So I went on down the steps, and 
I didn’t take my door key because I was going to get back 
in, I was going to meet Mrs. Jordan. 

And when I went down these steps, I walked very slow, 
because I am getting a little age on me and I don’t never 
run up the steps, and I was going to the right, because 
I was going to go up that side of the street to get onto 
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14th. And when I got to this step, and you can hardly 
see it, and it is a little bit low; and when I stepped off 
this, my toe hung in this crack. 
Q Now what step was that? A It was the last step, 
the step that run into the triangle, the triangle step. 
THE COURT. Your toe caught in what? 
THE WITNESS. In the crack, on the step, in the bot- 
tom step. 
MR. MERRICK. May it please Your Honor, 
8 these photographs which I have, have been marked 
by counsel for the respective parties and will be 
introduced without objection. 


MR. WELCH. May we approach the bench, Your 
Honor, for a moment? 
THE COURT. Yes. 


9 THE COURT. All right. 
(Five photographs were marked and received in 
evidence as Plaintiff’s Exhibits 1, 2, 3, 4 and 5.) 
(Counsel having returned to trial tables:) 
BY MR. MERRICK: 

Q Mrs. Valone, I hand you a photograph which has 
just been admitted in evidence as Plaintiff’s Exhibit No. 
4 and ask you whether you can identify that. A Yes, I 
can, very distinctly. 

Q Will you point out the spot on which your foot 

caught? A Right here. Right there. I was com- 
10 ing down this side of the steps. 
Q That is this crack? A Yes, sir; that is it. 

Q Right there? A Yes. 

(The photograph was handed to the jury by counsel 
for plaintiff.) 

Q Now as a result of your foot getting caught, what 
happened to you, Mrs. Valone? A Well, it just twisted 
me around and I just practically fell down on the side- 
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walk right on the, you know. I didn’t want to fall too 
hard because I didn’t want to hurt myself otherwise. I 
knew my leg was broken, because I heard it when it 
popped. 

Q Did you sustain a fractured ankle, too? A Yes, 
I did, too. 

Q Now how were you walking down the steps, Mrs. 
Valone? A I was walking down on the right side of 
the steps. 

Q Was there any reason for you to be on that side? 
A Yes, sir, because I was going up the right side of the 
sidewalk. 

Q How many times prior to this occasion have you 

been up and down those steps? A Well, I went 
11 up the steps and down when I went to look at the 
apartment. And when I came back from my vaca- 
tion I went up the steps, that one time, and I was not 
down it any more, because I hadn’t been out of the house. 

Q Did you know there was a crack in the lower step? 
A No, sir, I didn’t. 

Q Had you also previously noticed that there was 
any difference in the width of that step? A Well, not 
particularly, because I hadn’t been up and down them 
enough to notice it. 

Q Now did you observe the crack after your fall? A 
Yes, I did. 

Q What was the condition of the weather on that 
date, Mrs. Valone? A Well, it was a very nice day. It 
wasn’t cold. 

Q And how were you dressed? A Well, I had on my 
pink nilon uniform that I worked in, and a little sweater, 
and I had on some red sneaker shoes. 

MR. WELCH. What kind of shoes? 

THE WITNESS. Sneakers, those red sneakers. 

BY MR. MERRICK: 

Q And did they have open or closed toes? A Closed 

toes. 
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Q Were they soft soles, or linen soles? A They 
were the white rubber soles. 
12 Q Rubber soles? A Yes. The other part was 
cloth. 

Q Now after the fall, what happened to you, Mrs. 
Valone? A Well, I didn’t see anyone. And I knew 
that my leg was broken because I heard it. And I looked 
around and saw some lady come down the sidewalk with 
a bag of groceries. And I asked her if she would please 
ring my doorbell and tell my husband to come down, 
that I had had an accident, that I had hurt my leg. 

So he had company up there, Mr. Walters and another 
girl, Mrs. Smart. 

Q Just answer the questions, Mrs. Valone. A Then 
he came down, and he brought a blanket and covered my 
leg, and called the ambulance. 

Q Did anyone else come out of the building? A No, 
sir; there wasn’t a soul come out. 

Q I mean after your husband came down, did any- 
body else come out? A Nobody but Mr. Walters and 
Mr. McBee and Mrs. Smart came down with him. 

Q Was there anyone else in the apartment that after- 
noon? A You mean in my apartment? 

Q Yes. A No, sir; there wasn’t. 
13 Q Well, Mrs. A Mrs. Jordan was there. 
But she was staying. 

Q Did she arrive there before you were taken away? 
A Yes, she come down the sidewalk just before the am- 
bulance arrived, with the groceries. And she accom- 
panied me to the hospital. 

Q Where were you taken? A I was taken to the 
Emergency. 

Q And how long were you there? A I was there 
three weeks from the day I went in until I left. 

° s * es 


Q What was the condition of your ankle and leg be- 
fore this fall? A Well, I have always had pretty good 
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bones, and there never was anything wrong with them. 
Q Did you receive medical treatment at the hospital? 
A Yes, sir; I did. 
14 Q Who was your doctor? A Dr. Julius Ra- 
dice. 
Q Were any X-rays taken of your ankle? A Yes, 
sir. 
* s . * 
18 THE COURT. Did you say that you took hold 
of a railing that was loose? 
THE WITNESS. That was inside of the building. 
THE COURT. On, inside of the building. 


Q And did you know the owner of the building 
at 1502 Ogden Street? A I had saw him one 
time. 
Q When did you first see him? A When I went up 
to his home where he lives and talked to him. 
Q About when was that? A That was after my hus- 
band had rented the apartment. 


32 Cross Examination 
BY MR. WELCH: 


Q And you went out from the apartment, you 
went outdoors, simply to go and meet Mrs: Jordan? 
Well, yes. I—— 
Q Is that right? A That is right. 
Q Now in the apartment before you left hadn’t 
there been a great deal of noise and disturbance? 
A No, sir, there wasn’t—nothing only my husband work- 
ing and us washing. 
Q You say there had been no drinking there at all? 
A No, sir, there had been no drinking at all, not what- 
ever. 
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Q And when you came out from your own apartment, 
did you go down the stairs to the first floor in the front 
of the building? A I did. 

Q Did you walk down those stairs? A I walked 
down the steps, yes. 

Q Was it daylight at the time, so you could see, or 
were the electric lights lighted in the building? A The 
lights wasn’t on. It wasn’t dark. 

Q It was daylight? Is that correct? A It was in 
the evening, four-thirty or five. 

THE COURT. The question is was it daylight. 

THE WITNESS. Yes, sir; it was daylight. 


BY MR. WELCH: 


Q And when you walked outside the building, stepped 
outside, there is a little porch there, isn’t there? A Yes, 
there is a little porch there. 

Q A concrete porch? 


44 I am showing you now Plaintiff’s Exhibit No. 4, 
taken at a little different angle so far as the steps 
and the side brick balustrade is concerned. Now as you 
came down the steps, you say you were not holding to 
that brick balustrade? A No, I wasn’t holding it, be- 
cause I was sober and I had no right to hold it, because 
I have never fell before in my life and hurt myself like 
this. 
Q And how far out from the side, how far out toward 
the middle of the steps, were you walking? A I 
45 wasn’t even walking in the middle. I wasn’t walk- 
ing in the middle of the steps. I just came out the 
door and came out on this side, which was going this 
way. I came down here. You can hardly see this step 
here. Right here is where I caught this right foot, the 
toe of my shoe—— 
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Q Mrs. Valone, did you understand what I asked you? 
I just asked you where you were walking when you came 
down the steps, with reference to the wall, the brick wall. 
Were you near that, or were you near the middle of the 
steps? A I was near the brick wall. 

Q All right. And now as you came down these steps, 
did you have any trouble seeing from one step to the 
other as you walked down? A No trouble of seeing 
from one step to the other. But when you get to this 
bottom step there—— 

Q Ma’am, I will let you get to the bottom step, if you 
will just answer my questions one at a time. 

As you came down these steps, did you have any diff- 
culty in seeing from one step to the other, as you walked 
down? A No, no difficulty in seeing, not until I got to 
this last step here, which caught my toe. 

Q Now did you know that that last step was shaped 

as it is shown in this picture, Exhibit No. 3, that it 
46 was a sort of a triangular step? A In fact, when 
I 

Q Did you know that, Ma’am? A No, I hadn’t paid 
any attention to it. 

Q Well as you got down the step, couldn’t you see 
that? A I didn’t see it. 

Q You didn’t see it? A I didn’t see the step until 
after I fell. Then I looked around to see what had 
caused it. 

Q You mean you didn’t even see the step before you 
stepped down on it? A You just barely can see the 
step. In fact, you don’t hardly know it is there. 

Q You had walked up those steps before. A About 
twice I had been up. At night I came up this side of the 
steps and went back that way. I hadn’t paid any atten- 
tion. 

Q You hadn’t paid any particular attention to the 
‘steps? A Not to this one step, no. 
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Q But on this occasion, in walking down the steps, do 

I understand it is your testimony that when you got 
down to next to the last step, before you stepped down 
on the lower step, you couldn’t see the step? A No, I 
didn’t see the step, really. It is a step-off there. 

47 It just looks like there is nothing there but the 
sidewalk, and when I stepped on this it caught my 


toe. 
Q Where did your toe catch? A It caught right in 
here, in this crack here. 


* * * * 


Q As you look at that crack in the picture, was it the 
same, approximately, the day the accident happened that 
it is here now? 

Did you have any trouble seeing it when you looked at 
the steps after the accident? A I was sitting right here 
on the sidewalk, and I looked back and I saw this crack 
here in the step. 

Q And that is the first time you saw—— A And then 
I knew that is what hung my toe. 

Q And that is the first time you saw it was in the 
step? A And I hadn’t paid any attention to it, because 
I hadn’t been up those steps but about twice. 


48 Q Now were you walking when this accident 
happened? A Yes, I was walking. 
Q And you were taken to Emergency Hospital? A 
Yes, sir. 
Q The next morning, Sunday morning, did you call 
Mr. Jones? A I did. 
Q From the hospital? A I did. 


49 Q You called him from your hospital room, 
50 didn’t you? A That is right. I was. 

Q Mr. Jones didn’t call you? A No, he didn’t 
call me. 
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Q And he didn’t ask you to call him? A No, he 
didn’t. 

Q You voluntarily made the telephone call to his 
house that morning? A I did. 


Q Isn’t it a fact that morning Mr. Jones asked you 
how the accident happened, and you told him you were 
running down the steps to go to meet your friend, and 
turned your ankle and fell? A No, I didn’t tell Mr. 

Jones I was running down the steps. 
51 Q Didn’t you tell him you turned your ankle 
and fell? A I didn’t tell Mr. Jones I turned my 
ankle. I told him I had broken my leg, I had fell on 
that last step. 


63 DON VALONE, 


called as a witness by counsel for plaintiff and being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
BY MR. MERRICE: 


Q Mr. Valone, in answer to my questions, speak loud 
enough so His Honor can hear you and the jury can 
hear you and counsel over here. Please state your full 
name. A Don Valone. 

Q What is your relationship to Mary Hill Valone? 
A My wife. 


67 Q Then as far as you know there were only two 
apartments in the building? Is that right? A 
Two. 

Q Now did you have anything to do, or was it a part 
of your arrangement with Mr. Jones, to take care of the 
halls or the steps, to clean them, or anything? A No, 
sir. 
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Q Do you know who did it? A Yes, sir. 
Q Who? A The lady downstairs. I have seen 
68 her sweep the vestibule down there, and out on the 
front porch. 
Q How about the front steps? A We had nothing to 
do with that. I never was out there. 


71 Q When Mrs. Valone left the apartment, do 
you know whether anything happened to her? A 
Right after she left and went on down the stairs, some- 
body rang the bell in a hurry and says, “Your wife is out 
here hurt.” 
Q And what did you do? A I went right up- 
72 stairs and picked the phone up and made an emer- 
gency call to an operator to get an ambulance over 
there immediately. 

Q And what else did you do? A I run back down- 
stairs, and I said, “Just hold still.” And I run upstairs 
and got a blanket and a pillow. And by that time there 
was a lot of people there, and I tried to move them away 
from her. 

Q And what was the condition of Mrs. Valone? Was 
she lying down or sitting up when you got there? A 
Yes, she was sitting down in a position, kind of leaning 
back and supporting herself on her hands, and in severe 
pain. 

Q And did she say anything to you? A She said, 
“T know I broke something.” She said, “I broke a bone 
and heard it snap.” 

Q Did she call your attention to the step there at that 
time? A Well, she said she fell down the steps. 


s * es s 
Q What if anything did she tell you as to how 
73 she fell? A She said, “I turned my ankle here 
on the step,” is all she said, as I can remember, sir. 
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Q Did you make any examination of the step? A 
Well, not until after my wife had went to the hospital. 
And we looked around, and then that is when I discovered 
the triangle step. 


Q Now I hand you a photograph, marked Plaintiff’s 
Exhibit No. 2, and ask you if you have ever seen that 
before. A Yes, sir. 

Q Were you present when that photograph was taken? 
A Yes, sir. 

Q Inviting your attention to that lower step 
74 there, Mr. Valone, did you make any measure- 
ments of it? A Yes, sir. 

Q Can you remember what they were? A Well, the 
measurements on the one end is approximately 18 inches, 
and it goes into nothing, practically a half inch on the 
small point. I took my straight edge and held it on the 
level part, to see if it is level, and there is a graduation 
on the small piece of concrete there, it is raised so high, 
where it is above the main surface of the ordinary step. 

Q Turn around and face the jury and see if they can 
see what you mean by that. A This piece here, this 
small piece here, this piece of concrete step here, it is a 
triangular step. And this piece here is raised up above, 
higher than this surface here. 

THE COURT. What piece is? 

THE WITNESS. This piece right here. 

THE COURT. It is raised up? From what? 

THE WITNESS. It is raised up, and you can’t see 
it—well, gloss or something—because it is not attached, 
there is no reinforcing wire behind that, or anything. It 
is Just loose there and it is raised up above it. 

THE COURT. How much? 

THE WITNESS. Well, I would say three-six- 
3 teenths of an inch. 

THE COURT. Did you measure it? 
THE WITNESS. Yes, sir. 
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THE COURT. Have you got your measurements with 
you? 

THE WITNESS. No, sir. 

THE COURT. Did you write them down? 

THE WITNESS. I wrote them down. I have them at 
the house. 

THE COURT. You didn’t bring them with you here 
today? 

THE WITNESS. No, sir. 


BY MR. MERRICK: 


Q Did you observe the condition of that crack there? 
A Yes, sir, definitely. 

Q What was its appearance? A Well it’s dirt be- 
tween it. It is filled up with dirt where it raised up. 
There is a cavity there, that it has been dislocated from 
the ordinary step. In other words, it is not attached. 
That is clean through to the bottom. 

Q And was it a recent crack or an old one, if you 
can say? A Well, that is an old one. 

Q It has been there some time? Is that correct? A 

Yes, sir. 
76 Q Now I hand you also these other photo- 
graphs, Mr. Valone, Plaintiff's Exhibit No. 1, and 
ask you whether or not you were present when that pho- 
tograph was taken. A Yes, sir. 

Q Is that a picture of the steps in front of 1502 
Ogden Street? A Right. That is a picture of a down- 
view, showing the triangular step. 

Q That is taken from above, facing down? A From 
the porch. 

MR. MERRICK. I will ask the jury to examine that 
photograph, also (handing photograph to the jury). 


BY MR. MERRICK: 


Q Now on these other photographs, Plaintiffs Ex- 
hibit No. 2, you have already testified you were present 
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when that was taken. Were you present when all of 
these were taken? A Yes, sir. 

Q And are they all of the same location, that is—— 
A No. 

Q I mean, the same step. A The same step. But 
there are two different views there. 

Q Two different angles? A Yes. 
17 Q Did you measure the width of the crack in 
the step there? A Yes, I did. I got a feeler, 
and it is about—— 

Q What is a feeler? A A feeler is a thing up to 
ten thousandths of an inch, and it goes in hundredths. 

Q It is a little mechanical article to measure——A A 
gadget you put just a certain amount in there and keep 
taking out to the thousandths. And it was about 2500, or 
250 thousandths. 

Q What would that be in inches? A Two hundred 
and fifty thousandths would be a quarter of an inch, and 
25 hundredths is also a quarter of an inch. 

Q And that was the width of the crack where? A 
The width of the crack approximately all the way across 
on the step. 

Q How wide is that little broken spot? A That is 
approximately about seven inches. 

Q I mean this A The length. 

Q The crack is seven inches in length? A About. 

Q How wide is this little broken spot right in 
78 front here? A You mean this thing here? 

Q Yes. A From here to there? Approxi- 
mately seven inches from here to there. 

Q No. How wide is this opening here? A Oh. Well, 
it is a quarter of an inch. I got the feeler in there. But 
then it is rough and you can’t measure exactly. It is plus 
or minus. 

Q You say that the smaller portion of the step is 
raised above the other? <A Yes, sir. 
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Q And that is about three sixteenths of an inch? A 
About three sixteenths. 


93 Q Well, let’s put it this way: Had you gone up 
or down the front steps at all? A I had been up 
those steps, yes, sir. 

Q Had you noticed a crack in the steps? A Well, I 
get in about quarter after 12 at night, and I didn’t have 
no flashlight to look around. 

Q My question simply was, had you noticed this crack 
in the step? A Not in the dark, I didn’t. 

Q Not at all? A Not in the dark, I did not observe 
that crack. 

THE COURT. Did you notice it at all? 

THE WITNESS. Yes, sir. 

THE COURT. When? 
94 THE WITNESS. In the daylight. 
BY MR. WELCH: 

Q Before the accident happened? A No; right the 
day the accident happened. 

Q Was that the first time you ever noticed the crack 
on the step, after the accident happened? A No. 

Q Well, when did you notice the crack in the step, 
before the accident? A I noticed the crack there before 
the accident, but didn’t know actually how it was. But I 
had looked at the step. 

Q And you had seen the crack there when you looked? 
A I saw a black mark there. 

Q What? A It was a black mark. I didn‘t know it 
was a crack at that time. 

Q I don’t want to be unfair with you. I would like 
to have you give me a simple yes or no answer, if you 
can. I am showing you this Plaintiff’s Exhibit No. 2 and 
ask you to take a look at it (handing photograph). A 
All right. 
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Q Now that shows the right side of the front steps 
as you come down, doesn’t it? A Right. 
95 Q The left side of the front steps as you face 
the house. A Right. 

Q It shows the point where there is a crack in the 
bottom step, doesn’t it? A That is right. 

Q Now, before the day the accident happened, had 
you seen that crack in that step? A I don’t say that I 
paid particular attention to that. I could see a black 
mark on there, with leaves and all that stuff on the porch, 
and I didn’t know what it was. But I see there is an 
impression there of some kind. 

Q What do you draw the leaves into it for? Were 
there leaves on that step? A Yes, sir. 

Q Covering up the crack? A Not the crack. They 
are scattered all over. I mean, I noticed something there. 
But I didn’t know what it was. 


96 Q Then you did go up those steps sometimes 
when they were free of leaves and nothing on the 
steps at all? Isn’t that correct? A Right. 

Q Is that right? A Right. 

Q On those occasions, did you see the crack in that 
step? A Well, there is more than one crack there in 
these steps. I am a mechanic, and I noticed it. I noticed 
the cracks in the steps, but I never said anything to any- 
one about them. You asked me if I wanted to look at 
the cracks, if.the crack was in it. I knew the crack had 
been in there the day I moved in there. 


99 Q Now when you were so carefully examining 
this crack, did you put your foot down and rub it 
over the cracked surface of the step? A No, not with 
my foot. 
Q I just asked you, did you or didn’t you? A No, 
sir. 


21A 


100 Q I would like to have you look at this picture 
and tell me whether you can see from one end of 
this step all the way across to the right a little black 
line that indicates where the step and the sidewalk come 
together. A That is the expansion. That is dirt. 

Q That is expansion. 

Now will you point out to the Court and jury where 
it is higher in one place than another? A Right here, 
this part here. That is raised higher. This piece of con- 
crete here at this point is raised higher than this here. 
This is stationary. This is never raised. But this one 
here is raised. I assume this is down here about three 
inches in the ground. But this is up against the brick, 
and it is loose all the way around. This piece here is not 
attached to this whatsoever. It is loose all the way 
through. 

Q You mean this end of the step, that you call the 
triangle, is loose? Is it movable? A I wouldn’t say 

it is movable. 
101 Q You said it was loose all the way around. 
What is the difference? A It is loose. The frost 
will raise it and it is re-set and it is stationary now. 
The frost will raise anything and leave it there. It will 
never bring it down to the same level. 

Q Can you see any difference between the line at that 
left end where the little triangle end of the step is, and 
the line all the way across, that indicates that one part 
of that step is lifted higher than another? A Yes, sir. 

Q Youcanseeit? A Yes, sir. This is not a straight 
line. 

Q Will you point out to us where you see that that 
step is lifted up in that picture. A This is not a straight 
line. 

Q You show me on the picture where you want the 
jury to understand that that portion of the step is lifted 
up above the rest of the step. A You can’t see a three- 
sixteenth there in the picture. 
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Q You can’t see it. In the picture you can’t see any 

difference, can you? A From a side view you would. 

If it was from on the ground and you get a side 

102 view, you would see the graduation. A picture like 
that can be made. That is a down-view. 


Thereupon 
103 MAVIS L. MORGAN 


called as a witness by counsel for plaintiff and 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination 


BY MR. MERRICK: 


Q Please state your full name. A Mavis L. Morgan. 

Q And where are you employed, Miss Morgan? A 
Emergency Hospital. 

Q Have you produced, in response to a subpoena on 


the Administrator of the hospital, certain hospital rec- 
ords? A Yes, I have. 

Q And to whom do those records relate? A They 
relate to Mrs. Mary Valone. 

Q Do you know whether those are the usual records 
kept by the hospital in the ordinary course of its busi- 
ness? A They are. 

Q Do you also have some X-ray films? A Yes, I do. 

Q And to whom do they relate? A Mrs. Mary 
Valone. 

MR. MERRICK. Do you have any objection if we 
offer those in evidence, Mr. Welch? 

MR. WELCH. I have no objection to the X-ray pic- 

tures and the hospital records, without any more 
104 formal proof, other than the usual reservations 
with respect to certain portions of those records. 
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106 DR. JULIUS J. RADICE, 


called as a witness by counsel for plaintiff and 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination 


BY MR. MERRICK: 


Q And will you tell the Court and the jury when you 
first examined her for the injury from which she is now 
suffering? A I first examined Mrs. Malone on Septem- 
ber 12th, 1954. 

Q And where was that examination made? A At 
Emergency Hospital. 

Q Will you tell the Court and the jury briefly what 
you found her condition to be on that occasion? A At 

that time she had a spiral fracture of the right 

107 lower leg. 

Q Did that fracture extend to both the fibula 
and tibia? A That is right. 

se a * « 

108 Q How long did you treat Mrs. Valone, Doctor? 

A From September 12th, 1954; and my last 
examination was on December 2d, 1957. 

A She was in the hospital from September 12th, 1954, 
through October 2d, 1954. 


109 Q What is her present condition in so far as 

the fracture is concerned? A At the present time 

there is a visible deformity at the fracture site, that is, 

the right lower leg. By “deformity” I mean there is a 
bowing of the leg at that site. 

There is also approximately an eight-inch surgical 

sear, which is discolored and brownish in color. And 
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she walks with a slight limp. And I think she has occa- 
sional pain in the foot and ankle and the leg. 

Q What if any operation was performed on the limb? 
A On September the 21st, 1954 there was an open re- 
duction and a plate was applied to the bone fragments, 
with screws. 

Q What is the size of that plate, Doctor? A Ap- 
proximately eight inches in length. 

Q And how wide? A About a half an inch, I guess. 

Q And how is it fastened? A With six screws. 
110 Q_ And those screws, do they extend through the 
plate? A Through the plate and then through 

the bone. 

Q Through both the plate and the bone? A Yes, sir. 

Q And which bone is that? A’ The tibia. 


113 Q Let us get to the last one, Doctor. A Then, 
5-07, the condition of the leg now, there is a bow- 


ing, an outward bowing, which is visible; but the bone 
healing is complete. There is a complete union of the 
tibia. But there is a bowing of the bones at the fracture 
site. 

Q What is the date of that? A Ten-3-57. 

Q October 3, 1957. 

Now, Doctor, will you please resume the stand. 

Now with respect to that steel plate, will that remain 
permanently in her leg? A In my opinion, no. I think 
that steel plate and the screws will have to come out, be- 
cause it is very superficial. It is right under the skin. 
And I think it will give her trouble, if it isn’t already. 

Q And approximately when do you anticipate 

114 that that will have to be done. A To be on the 

safe side, to make sure the bone healing is com- 
plete, I would say another six to eight, ten months. 

Q That, then, would be this year? A Yes, sir. 

Q Would you say that she is completely recovered at 
the present time, Doctor, or not? A Oh, she has a limp 
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now and some pain in the ankle and, as I say, the de- 
formity is present. 
Q And is that deformity permanent or otherwise? A 
Permanent. 
115 Q Well, after Mrs. Jordan gave you the mes- 
sage, did you call Mr. Jones? A On Sunday 
morning. 
Q You called him on the telephone? A No, sir—in 
person. 
116 Q You visited his home? A His residence. 


121 Q Mr. Valone, do you remember now how you 

testified before the lunch recess and how you told 

the Court and jury that your wife told you she fell? A 
Yes. 

Q What did she tell you? A She said, “I broke my 

ankle,” or “broke a bone. I heard it snap.” And, “I fell 


down the steps.” That is what she said. And I was so 

upset I ran upstairs and got the blanket. And the ambu- 
lance was there in less than five minutes. 

122 Q Didn’t you tell me something else you said 
she said? A She was in pain, crying. I don’t 

think she said any more. I told her to just lay still. 

Q You don’t remember now all you said about that 
this morning? Is that it? A What she said to me? 

Q Yes, right there on the sidewalk, just after the ac- 
cident happened. A She said, “I broke my ankle,” or 
“I broke my leg here,” “the leg is broke.” “I heard the 
bone snap.” And that is all I can remember she said. 

Q Don’t you remember she told you how she fell? A 
She was erying. She said she fell down the steps, is the 
only thing she told me. 

Q And is that the only thing she told you? A That 
is all I think she said. 

MR. WELCH. Mr. Reporter, would you go back to 
the portion I asked you about during the recess, of Mr. 
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Valone’s testimony on direct examination. 

That was questioning by Mr. Merrick, and will you 
read the questions and answers to Mr. Valone— 

And listen to this, please, sir. 


THE REPORTER (reading:) 


“Question: And did she say anything to you? 
123 “Answer: She said, ‘I know I broke something.’ 
She said, ‘I broke a bone and heard it snap.’ 
“Question: Did she call your attention to the step 
there at that time? 
“Answer: Well, she said she fell down the steps. 


s e * * 
“By Mr. Merrick: 


“Question: What if anything did she tell you as to 
how she fell? 

“Answer: She said, ‘I turned my ankle here on the 
step,’ is all she said, as I can remember, sir.” 


BY MR. WELCH: 


Q Now do you remember that only this morning just 
before lunch you told Mr. Merrick that your wife told 
you she turned her ankle and fell down the steps? A 
There was so much confusion. I remember her saying 
something, and there wasn’t much said, is all I can re- 

member. There was so much confusion, and I 
124 wanted to get her to the hospital. 


Q And your answer was, when he asked you if your 
wife told you how the accident happened, your answer 
was, in substance, that she said she turned her ankle 
and fell down the steps. Now that is what she did tell 
you, isn’t it? A That is what she said. 

Q There is no confusion about that now, is there? 
A No. I believe she did, the same way I explained, 
that she fell down the steps and broke her ankle. And 
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she heard the bone snap. And if she said something else, 
I must be forgetful or something; I don’t know. 
Q Let us stick to the main point. There is no ques- 
tion in your mind now, is there, but that Mrs. 
125. Valone told you she turned her ankle and fell? A 
She did say that, yes, sir. 

Q And that is what you testified this morning. A 
Yes, sir. 

Q Now, when was it that somebody thought of the 
idea that she caught her toe in the crack? A When she 
fell down—I mean, I wasn’t there when she fell. 

Q I know you weren’t there when she fell, Mr. Valone. 
When was it that somebody first thought of the idea 
that she caught her toe in a crack? A Well, trying to 
figure things out, she had on a pair of low rubber shoes 
with closed toes. And that sharp edge, when she came 
down on something like that, and when she fell down 
the steps, the rubber will catch on anything sharp. I 
don’t know. 

Q Who figured that out? You or Mrs. Valone? A I 
didn’t do it. 

Q Who did do it? A I don’t know. 

Q Why do you tell the jury that anybody figured it 
out, then? A We have discussed things. But it isn’t 
up to me. I have nothing to do with that. 

Q When you say “we have discussed it,” who 

126 do youmean? A Well, my wife and I was trying 

to find out what the reason of it was. And I went 

over to take the measurement and I discovered this crack 

with the gradation in the step. And that is my opinion, 

that here is what, whatever it was, figured to cause the 
accident. 

Q Mr. Valone, did you ever see anybody turn his or 
her ankle? A No. I mean I never saw no one, no, sir. 
Q What, sir? A You say if I ever saw anyone? 

Q Yes. I am asking you did you ever see anyone turn 
his or her ankle, walking along. A I have seen turned 
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ankles. I never saw anybody turn an ankle right then 
and there, no. 

Q You never saw anybody turn his or her ankle, go- 
ing up or down the steps, or walking around? A I 
don’t think I have. 

Q Well, do you understand what a person means in 
the English language if they say, “I turned my ankle and 
fell”? Do you understand what they mean by that? A I 
have heard “slip and fall,” and “stumble and fall,” but 
never “turn the ankle and fall.” I mean, I wouldn’t 
know about that. 


127 THE COURT. Do I understand you don’t 
know what is meant by a person turning his ankle? 
Is that right? 

THE WITNESS. I don’t know what it means by 
turning an ankle. I know what a broken ankle is, or 
something. 

THE COURT. I am not asking about a broken ankle. 
You are telling the jury you don’t understand, when 
somebody turns his ankle, you don’t know what it means? 

THE WITNESS. A dislocation, I know. 

THE COURT. I am not asking you about a disloca- 
tion. I am asking you merely about do you understand 
about a person walking along and turning the ankle. Do 
you know what that means? 

THE WITNESS. To a certain extent, yes. 

THE COURT. What does it mean? 

THE WITNESS. The foot trips over something and 
is dislocated and you turn it. When you turn it, it has 
to do something after you turn it. I imagine the dislo- 
cation would break it. 


129 THE COURT. I will sustain your objection. 
Did you understand what she meant when she 
told you that? 


29 A 


THE WITNESS. She said she turned her ankle. But 
I didn’t know how much damage or where it was. 

THE COURT. I am not asking you about the damage. 
She told you she turned her ankle. Very well. 

THE WITNESS. Yes, Your Honor. 

THE COURT. Did you know what she meant when 
she told you that? 

THE WITNESS. She said her ankle. 

THE COURT. But did you understand it? 

THE WITNESS. Yes, sir. 


130 THE COURT. Did I understand you a few mo- 
ments ago to say that you and your wife discussed 
the manner in which she fell? 

THE WITNESS. That was some time after she got 
out of the hospital, and I have been checking them steps 
over and over. I took measurements and found out 
what would be the cause of it. 

THE COURT. And up to that time, do I understand, 
you didn’t know what the cause of it was? 

THE WITNESS. I didn’t until I investigated. That 
was the duration after she went to the hospital and before 
sne came out. I looked the steps over, to find out and 
figure how she fell. 

THE COURT. You didn’t know, up until she left the 
hospital, how she fell? Is that what you are saying? 

THE WITNESS. No. I knew that she said 
131 she fell down the steps. 
THE COURT. Well, what caused her to fall? 

THE WITNESS. That she turned her ankle, some 
way. 

THE COURT. You have told the Court and jury, I 
thought, that there was a time when you and she dis- 
cussed how she fell. Is that right? 

THE WITNESS. Some time after that. 

THE COURT. Some time after that? 
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THE WITNESS. Yes, that is right. 

THE COURT. And how was it you happened to de- 
cide it was the crack? 

THE WITNESS. No, I didn’t say—I say the crack 
is there. That is, I discovered the crack when I done a 
little investigation and measurements that I took on my 
own. And that is when I discovered the crack. 

THE COURT. And that was after she came home 
from the hospital? . 

THE WITNESS. No, right after she went to the hos- 
pital. In fact, the same day I came down and looked 
around the steps, to see if there was any bottles or any- 
thing laying around there, or something like that. And 
I discovered the crack there, and later on discovered it 
was open. 

THE COURT. Well, up until the time you went look- 

ing for the crack, had she mentioned to you that 
132 she caught her foot in the crack? 
THE WITNESS. She never said anything while 
she was in the hospital to me. 

THE COURT. Not at any time before she left the 
hospital—when you took her to the hospital, when you 
were at the hospital, or any time before she came home— 
did she ever mention to you that she caught her foot in 
the crack? 

THE WITNESS. No, sir; no, she did not. 

THE COURT. All right. 


144 Thereupon 
HENRY BRIGGS McBEE, 


called as a witness by counsel for plaintiff and being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
BY MR. MERRICK: 
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147 Q Was your attention invited to an accident 
148 that occurred to her at any time that day? A Yes, 
sir. 

Q What was it? A Shortly afterwards, after she 
had gone ont, we were notified through I think a neighbor 
who said that Mary had had an accident. That quite upset 
everybody, and we all ran down to see what the confusion 
was. 

Q Where was Mrs. Valone when you arrived? A At 
the time I reached the bottom of the steps, onto the side- 
walk, Mrs. Valone was lying on the sidewalk. She seemed 
to be in a very painful condition. I couldn’t imagine what 
had happened, other than she was saying, “Oh, I have 
hurt my leg.” 

Q Who else was there, if anyone? A Mr. Valone. 

Q Did Mrs. Valone say how she hurt her leg? A 
During the excitement I think Mrs. Valone said, “I slipped 
on those steps.” 

* . * . 


152 Cross Examination 
BY MR. WELCH: 


156 Q Now are you sure you heard Mrs. Valone say 
she slipped on the steps? A Very definitely, yes, 
sir. 

157 Q There is no question about it? A No ques- 
tion about it, no, sir. 

Q Who was she talking to? You? A During the ex- 
citement, I think Mr. Valone was there. And Louisa, I 
didn’t particularly notice whether she was there on this 
scene at the moment or not. But I was trying to give 
Mrs. Valone some attention, and I was just as enthused 
about it as Mr. Valone was, though he seemed to be a 
little more excited than myself. And I asked Mrs. Valone, 
“What has happened, Mary?” 

She definitely said, “I slipped and fell on the steps.” 

I said, “Are you hurt badly?” 

She said, “It is my leg.” 
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And I think the conversation was interrupted at that 
time—“Move back. We will take care of it.” And I felt 
it was a pretty serious thing. So I went to call the am- 
bulance. And then I was notified that the ambulance had 
already been called. 

Q Did she tell you whether she slipped up at the top 
or down at the bottom? A No, she didn’t say. 

Q Did you hear Mr. Valone ask her how the accident 

happened? A No, sir, I didn’t hear him ask. 
158 Q Did you hear her tell Mr. Valone that she 

turned her ankle and fell? A She might have re- 
peated it; but I didn’t hear her say that. 

Q You heard nothing said at all about tripping up or 
catching her toe in a crack? A No, sir. But Mrs. 
Valone—— 

Q Just a minute. You heard nothing said about that, 
did you? A Justamoment. Excuse me. 

THE COURT. Just answer the question. 

THE WITNESS. I didn’t hear it, as I recall. 


BY MR. WELCH: 


Q You didn‘t hear anything said about tripping or 
catching a toe in a crack of the step, did you? A Other 
than what Mrs. Valone told me when I asked her what 
had happened. 

Q And that is when she told you she had slipped on 
the steps? A Yes, sir. She said she slipped on the 
steps and hurt her ankle. 


° o s * 
169 Monday, January 6, 1958 


The trial was resumed at 10 a.m. today, before 
Judge EDWARD M. CURRAN and the jury. 


Appearances : 
For plaintiff: 
Mr. RICHARD L. MERRICK 


For defendant: 
Mr. H. MASON WELCH 


173 MR. MERRICK. May it please the Court, I 

should like to read to the jury parts of the hospital 
record, which have been shown to Mr. Welch and I be- 
lieve he has no objection. 

The admission record shows that Mrs. Valone entered. 
the hospital, that is, Emergency Hospital, on September 
llth, 1954. And I am reading now from the so-called 
“Case history”— 

“Name—Valone, Mary. Age—47. Sex—F (for female). 
Occupation—Hswf (housewife). Broken right ankle”’— 


174 “The patient states that she fell down the last 
footstep as she was going downstairs at home. She 
injured her right ankle and was brought to the emergency 
room in this hospital. X-rays taken on admission showed 
a comminuted fractice of the lower third of the tibia and 
fibula of right leg, with anterior bowing at fracture site. 


“Forty-seven-year-old white female fell at home from 
bottom step, with comminuted fracture lower third tibia 
and fibula right, with anterior bowing at fracture site. No 
other injuries incurred.” 

s s se a 
175 Thereupon 
PAULINE J. CISSEL, 


called as a witness by counsel for plaintiff and being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
BY MR. MERRICK: 


Q And what relation, if any, are you to Mr. John A. 
Jones, the defendant in this case? A I am his daughter. 
Q And do you live with him? A Ido. 
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Q Can you tell us how long your father has owned 
1502 Ogden Street, Northwest? A About 25 years. 

Q Do you know how often he has visited the place? A 
Either he or I have been there on the average of once 

a week or about that. 
176 Q And do you handle any of your father’s af- 
fairs, Mrs. Cissel? A I do. 

Q How long have you been doing that? A Well, for 
a number of years I have helped out. He is elderly and 
I help him. 

Q And as representing your father you have visited 
the place, have you? A Yes, I have. 

Q Did you ever observe any cracks in the lower step 
of the walk? A I have observed a hairline crack there, 
yes. 

Q And how long has that crack existed, if you know? 
A It has been there, but it is very small. 

Q How long would you say it has been there? A Oh, 
four or five years, anyway. 


192-208 THE COURT. Ladies and gentlemen of the 
jury, in this case of Mary Hill Valone versus 
John A. Jones, a complaint has been filed which is a civil 
action seeking damages for personal injuries sustained 
by the plaintiff when she fell down the steps at 1502 Og- 
den Street, Northwest, on September the 11th, 1954, it 
being conceded that premises 1502 Ogden Street, North- 
west, Washington, D. C. is owned by the defendant, John 
A. Jones. 

The plaintiff has rested its case and the defendant has 
now moved for a directed verdict in his favor. The Court 
has granted the motion, and I think you are entitled 

209 to know why. 

A landlord, ladies and gentlemen of the jury— 
and the defendant is a landlord under the circumstances 
of this case—may be charged with liability, either because 
of active negligence creating a dangerous condition, or 
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because of his failure to correct defects not caused by 
affirmative negligence on his part. In this case it is not 
claimed that he is guilty of any affirmative negligence on 
his part. Rather, he is not charged with creating a dan- 
gerous condition. The plaintiff takes the position that he 
failed to correct a defect in the steps. 

However, a landlord is not an insurer of users of the 
common ways. And this would be a common way for 
tenants in the building other than the plaintiff who 
entered the building and used those steps. He is required 
only to keep them reasonably safe and exercise only rea- 
sonable care to that end. 

In other words, the duty of a landlord with respect to 
the maintenance of common outside steps is limited to the 
exercise of reasonable care. 

In order to hold, therefore, a landlord liable, it must 
appear that the defect was of such a character as to render 
the stairs not reasonably fit for the purpose of passage— 
and of course that his negligence must have been the 

proximate cause of the injury to the plaintiff. 
210 Where the defect is so inconsequential that it 
presents little danger of serious harm to the user, 
then the steps cannot be said to be unreasonably safe. 

The plaintiff has failed to prove by competent evidence 
in this case that the defendant did not keep the steps in 
reasonably safe condition. Having failed to prove the 
essential elements of her case, it follows that as a matter 
of law the defendant’s motion for a directed verdict must 
be granted, and you are so directed. 


364A 
PLAINTIFF'S EXHIBIT NO, 1 


View looking dom steps leading to street at 
1502 Ogden Street, N. W., Washington, D.C. 
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| View from sidewalk in front of 1502 Ogden Street, B. W., 


Washington, D. C. 
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PLAINTIFF'S EXHIBIT Wo. & 


sidewalk infront of 1502 Ogden Street, 
Washington, D. C. 


BRIEF FOR APPELLEE 


Wuited States Court of Appeals 


OR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appea 
: For the ; 


FILED uN 3 959 


Appeal from the United States District Court 
for the District of Columbia 


QUESTIONS PRESENTED 


Did the Trial Court properly direct a verdict for de- 
fendant landlord, against plaintiff tenant, at the close of 
plaintiff’s case, where plaintiff’s evidence failed to show 
that defendant landlord created the alleged defect in out- 
side steps in common use by all tenants and failed to 
show that said alleged defect was consequential and 
dangerous? 


Where based upon photographs and testimony of wit- 
nesses the Trial Court is convinced that an alleged de- 
fect in a common stairway is inconsequential and does 
not render the steps dangerous or not reasonably safe, 
is it properly within the sound discretion of the Court 
to direct a verdict in favor of defendant? 


Where the Trial Court is convinced from the testimony 
of witnesses that plaintiff’s fall was an accident and not 
caused by an alleged defect in a step and that plaintiff's 
testimony and evidence failed to show that the defendant 
did not keep the step in a reasonably safe condition, is 
directed verdict for defendant properly granted? 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


On September 11, 1954, Mary Hill Valone, plaintiff be- 
low, fell while descending the front steps used as a 
common passageway by the tenants of 1502 Ogden Street, 
Northwest, Washington, District of Columbia. The Ap- 
pellant suffered a broken right ankle as a result of the 
fall. At the time of the fall, the Appellant was a ten- 
ant in the premises, 1502 Ogden Street, which were owned 
by the defendant below, John A. Jones. 


The Appellant’s evidence showed that she fell because 
“her toe hung in this crack” or (J-A. 7A) because she 
“turned my ankle” (J.A. 15A) or because she “slipped 
on those steps”. The Appellant produced testimony that 
the last step on which she fell was 18 inches wide at 
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one end and tapers off to almost nothing on the other 
end, and that a portion of the small end was cracked 
and separated from the rest of the step, but that it was 
not movable. (J.A. 21A). The Appellant also produced 
testimony that this crack was 4 inch wide, 7 inches long 
and that the cracked portion was raised 3/16ths of an 
inch above the other part of the step. 


At the conclusion of the Appellant’s case, the Court 
granted Appellee’s motion for a directed verdict. 


STATEMENT OF POINTS 


1. The Court applied the proper standard of care re- 
quired of landlords. 


2. The Court properly found that the defect was in- 
consequential and properly refused to let the jury spec- 
ulate as to whether this defect had any relation to the 
injury. 

SUMMARY OF ARGUMENT 


The Court below found that the Appellant failed to 
prove the essential elements of her case (J.A. 35A). The 
Court, therefore, found that the defect testified to was so 
inconsequential as not to breach the duty imposed on the 
landlord and also that the Appellant had failed to put 
in competent evidence to support a finding that the de- 
fect was a cause of the fall. The Court had before it 
testimony that the cracked portion was raised 3/1é6ths. 
of an inch above the remainder of the step and that the 
crack was 1/4, inch wide and that the cracked portion was 
not movable. The Court properly found this was too 
inconsequential a defect to violate the duty of Appellee 
to exercise reasonable care to keep the stairs safe, espe- 
cially in view of the photographs presented by Appellant. 


On the essential element of proximate cause, the Ap- 
pellant’s evidence presented three distinct possibilities 
for only one of which Appellee could possibly be liable. 
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The Court properly refused to allow the jury to spec- 
ulate as to the cause. 


ARGUMENT 
I 


The Court Below Correctly Applied the Standard 
for Directing a Verdict 


This Court in the case of Shewmaker vs. Capital Tran- 
sit Co. (1944), 79 App. D. ©. 102, 143 F. 2d 142, set 
forth the guide or standard to be applied in ruling upon 
a motion for directed verdict. 


“The rule applicable in the District of Columbia 
on a motion for a directed verdict, in an action 
founded upon negligence, is that the evidence must 
be construed most favorably to the plaintiff; to this 
end, he is entitled to the full effect of every legiti- 
mate inference therefrom; if upon the evidence, so 
considered, reasonable men might differ, the case 
should go to the jury; if, on the other hand, no 
reasonable man could reach a verdict in favor of the 
plaintiff, the motion should be granted; a mere 
seintilla of evidence is not sufficient; the question is 
not whether there is any evidence, but whether there 
is any upon which a jury can properly proceed to 
find a verdict for the party upon whom the onus of 
proof is imposed; the burden being upon the plain- 
tiff to establish the negligence and injury alleged, 
if the evidence fails adequately to support either 
element the motion should be granted.” (Emphasis 
by the Court). 


This rule was reiterated recently by this Court in 
Murray vs. Towers (1956) 99 App. D. C. 293, 239 F. 2d. 
914; see also Metropolitan Life Ins. Co. vs. Adams (D. C. 
Mun. App.) 37 A2d. 345. 


As stated by the Appellant in his brief, a landlord is 
required to use reasonable care and diligence to keep 
stairs and other parts of his property over which he 
retains control in a reasonably safe condition for the use 
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of tenants. The only evidence introduced that Appellee 
failed to exercise reasonable care to make the steps rea- 
sonably safe was that there was a 14 inch crack on one 
end of the lower step and that one edge of this crack 
was raised 3/l6ths of an inch above the remainder of 
the step. It is respectfully submitted that the photo- 
graphs submitted by Appellant and reproduced on pages 
37 and 38 of the Joint Appendix do not support, but in 
fact contradict, the assertion that the portion of the step 
from the crack to the nearest end was raised 3/16ths of 
an inch. The Appellant had the onus of proof that 
there was in fact a defect which rendered the steps not 
reasonably safe, and yet the evidence produced is con- 
tradictory even as to whether so small a defect as a 
3/16ths. of an inch rise existed. This may be said to be 
proof that an imperfection existed, but it can hardly be 
said to be proof that the steps were not reasonably safe. 
As this Court said in Murray vs. Towers, supra, 


“Before evidence may be left to the jury, there is 


a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is 
any upon which a jury ean properly proceed to find 
a verdict for the party producing it, upon whom the 
onus of proof is imposed.” 

It is respectfully urged that the Court below could 
not allow a verdict to stand where the only evidence of 
negligence is an assertion of a raised crack in a step, 
which rise is so small that it cannot be seen in Appel- 
lant’s photographs, if in fact it exists at all. 


Ol 


The Appellant’s Evidence Would Require a Jury to 
Speculate among three causes as to the proximate 
Cause of the Injury. 


The Appellant’s evidence presented to the jury three 
possible causes of the fall. Appellant’s husband testified 
that immediately following the accident, Appellant stated 
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she “turned her ankle”. Another of Appellant’s wit- 
nesses, Mr. Henry McBee, testified that a few moments 
after the accident, Appellant told him that she had slipped 
on the step. There is no allegation that there was any- 
thing on the step to cause a slip, so both of these ex- 
planations as to how she fell made shortly after the fall 
are statements that the fall was accidental. On the wit- 
‘ness stand, the Appellant gave a third explanation of 
how the fall occurred. Appellant testified that her “toe 
hung in the crack”. In connection with this latter ex- 
planation of the cause of the fall, the following testi- 
mony (J.A. 29, 30) of Appellant’s husband is very inter- 
esting: 

“The Court: Did I understand you a few moments 


ago to say that you and your wife discussed the 
manner in which she fell? 


“The Witness: That was some time after she got 
out of the hospital, and I have been checking them 
steps over and over. I took measurements and found 
out what would be the cause of it. 


“The Court: And up to that time, do I understand, 
you didn’t know what the cause of it was? 


“The Witness: I didn’t until I investigated. That 
was the duration after she went to the hospital and 
before she came out. I looked the steps over, to find 
out and figure how she fell.” 


“The Court: Not at any time before she left the 
hospital—when you took her to the hospital, when. 
you were at the hospital, or any time before she 
came home—did she ever mention to you that she 
caught her foot in the crack? 

“The Witness: No, sir; no, she did not.” 


It is apparent, therefore, that the only cause for which 
the Appellee could possibly be liable was the result of 
after-investigation to find some cause in the steps for 
why she fell, while the two explanations ‘given as part 
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of’ the res gestae were statements of purely accidental 
causes. However, even if all three explanations for the 
fall are considered to be equally proved by competent 
‘testimony, the effect of the proof is to require the di- 
rected verdict because the jury may not be allowed to 
speculate among several causes, for only one of which 
the Appellee could possibly be legally responsible. Selby 
vs. S. Kann Sons Co., (1934) 64 App. D. C. 36, 73. F.2d. 
853, and cases cited therein. The onus of proof was 
on the Appellant and at best her evidence showed three 
equally possible explanations of the fall, and the Court 
below, therefore, properly refused to allow the jury to 
speculate as to which of the three did in fact cause the 
fall. 


CONCLUSION 


The Appellant failed to submit more than a scintilla 
of evidence that the Appellee failed to exercise reason- 
able care to see that the steps were reasonably safe and 
also failed to submit evidence upon which the jury could 
find that the fall was caused by anything other than pure 


accident. Therefore, the Court below was compelled on 
both grounds to grant the directed verdict. 


Respectfully submitted, 


H. Mason Wetcu 

J. Hazry WELce 

J. JoserH Barse 

Aztuur V. Burter : 

Watrer J. Murrxy, Jr. 
Attorneys for Appellee 
Investment Bldg. 
Washington 5, D. C. 


